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Honourable Stuart S. Garson, Q. C., 
Minister of Justice, 
Ottawa 


Siz: 


I have the honour to submit to you herewith the report 
of the Restrictive Trade Practices Commission on resale price main- 
tenance in the sale of soap and soap products. 


The report deals with certain actions of The Procter 
& Gamble Company of Canada, Limited, in the Province of Quebec 
auring 1952, 


The inquiry was initiated by the Commissioner of the 
Combines Investigation Act before the coming into force on November 
i, 1952, of Chapter 39 of the Statutes of Canada, 1952, and the 
matter was brought before the Commission under the transitional 
provisions of the said Chapter 39 and has been dealt with in accord- 
ance with the provisions of Sections 18 and 19 of the Combines 
investigation Act, as amended. 


Argument was heard by the Commission at Montreal, 
P,. Q., on November 24, 1952, when Mr. F. N,. MacLeod appeared 
on behalf of the Director of Investigation and Research and Messrs. 
Erskine Buchanan, Q. C., and B.M. Osler appeared on behalf of 
The Procter & Gamble Company of Canada, Limited, and other 


interested parties. 


Yours faithfully, 


(Sgd.) C. R. Smith 


Chairman 
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CHAPTER 1 
INTRODUCTION 


This inquiry was brought before the Restrictive Trade 
Practices Commission under the transitional provisions of Chapter 39 
of the Statutes of Canada, 1952. The relevant provisions are found in 
Subsections (1) and (4) of Section 10 of said Chapter 39, and read as 
follows: 


"(1) Where, prior to the coming into force of this Act, 


(a) the Commissioner of the Combines Investigation Act 
had caused an inquiry or investigation to be made under 
the Combines Investigation Act, 


(b) no report had been made under subsection one of’ 
section twenty~seven of that Act, and 


(c) the Commissioner had exercised any of the powers 
conferred upon him by section twenty-two of that 
Act, 


the inquiry or investigation may be continued and completed 
and report thereon may be made as though this Act had not 
been passed. " 


'(4) In the case of an inquiry or investigation referred 
to in subsection one... of this section, the Commissioner of 
the Combines Investigation Act, or the special commissioner, 
as the case may be, may, instead of making a report as therein 
provided, prepare a statement of evidence and submit it to the 
Restrictive Trade Practices Commission and to each person 
against whom an allegation is made therein, and for the pur- 
poses of the Combines Investigation Act, as amended by this 
Act, such statement shall be deemed to be a statement submitted 
to the Commission pursuant to subsection one of section eighteen 
ef the said Act as enacted by this Act." 


Prior to the coming into force of the said Chapter 39, 
the Commissioner of the Combines Investigation Act had caused an 
inquiry or investigation to be made under the Combines Investigation 
Act and had caused a number of witnesses to be examined under oath, 
but no report had been made by him under Subsection (1) of Section 
27 of that Act. 


After the said Chapter 39 came into force on the lst 
day of November, 1952, the Commissioner, now the Director of 
Investigation and Research under the Combines Investigation Act, 
acting under Subsection (4) of Section 10 of said Chapter 39, sub- 
mitted to the Restrictive Trade Practices Commission a statement 
of evidence, dated the 6th day of November, 1952, and containing 
the following allegations: 
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That The Procter & Gamble Company of Canada, Limited, 
being a dealer within the meaning of Section 34 of the 
Combines Investigation Act (enacted as Section 37A by 
Chapter 30 of the Statutes of Canada, 1951 (2nd Session) 

and re-numbered by Chapter 39 of the Statutes of Canada, 
1952) did, on or about the 22nd day of April, 1952, by threat, 
promise or other means, attempt to require or induce The 
Dealers' Supply Company Limited, of Granby, in the Province 
of Quebec, to resell soap and soap products at a price not less 
than a minimum price specified by The Procter & Gamble 
Company of Canada, Limited. 


. That, after the attempt alleged in the foregoing paragraph 

had failed, The Procter & Gamble Company of Canada, Limited, 
a dealer as aforesaid, did, between the 27th day of May, 1952, 
and the 6th day of August, 1952, refuse to sell or supply soap 

or soap products to The Dealers! Supply Company Limited 
aforesaid for the reason that The Dealers!’ Supply Company 
Limited had refused to resell or to offer for sale the said 

soap or soap products at a price not less than a minimum price 
specified by The Procter & Gamble Company of Canada. Limited. 


(a) The misconduct alleged in paragraphs 1 and 2 hereof was 
carried out by The Procter & Gamble Company of Canada, 
Limited, by and through its officials and employees, all cf 

whom were acting in the course of their employment and 

within the scope of their authority as such officials or employees. 


(b) The said alleged misconduct resulted from the activities of 
officials and employees of The Procter & Gamble Company of 
Canada, Limited, at its Montreal branch office and not as the 
result of a fixed or settled general policy of the said company. 


The Commissioner's statement of evidence further stated 


that in his opinion the following persons, who were officials at the 
Montreal branch office of The Procter & Gamble Company of Canada, 
Limited, during the whole or part of the periods mentioned in para- 
graphs | and 2 of the above allegations, were concerned in the alleged 
misconduct; 


E. Goudreau 
C,. Tremblay 
J, Petit 
Mella 

H. Louette 
Shea 

. VanReet 

D. K. Russell 
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1, Legislation Concerning Resale Price Maintenance 


The Parliament of Canada, following and in accordance 
with recommendations contained in the interim report in October, 
1951, of the Committee to Study Combines Legislation, dealt speci- 
fically with the problem of resale price maintenance. 


Resale price maintenance was defined in the Committee's 
report in the following terms: 


"By resale price maintenance we understand the practice 
designed to ensure that a particular article shall not be resold by 
retailers, wholesalers or other distributors at less than the price 
prescribed by tne supplier, that is, in most cases, the manu- 
facturer,"' . 


By Section 11 of Chapter 30 of the Statutes of Canada, 
1951 (2nd Session) a new Section 37A was added to the Combines 
Investigation Act, which Section 37A was re-numbered as Section 34 
by Section 4 of Chapter 39 of the Statutes of Canada, 1952. This 
Section 34 enacts as follows: 


"34, (1) In this section 'dealer' means a person 
engaged in the business of manufacturing or supplying or 
selling any article or commodity. 


(2) No dealer shall directly or indirectly by 
agreement, threat, promise or any other means whatsoever, 
require or induce or attempt to require or induce any other 
person to resell an article or commodity 


(a} ata price specified by the dealer or established by 
agreement, _ 


(o) at a price not less than a minimum price specified by 
the dealer or established by agreement, 


(c) at a markup or discount specified by the dealer or 
established by agreement, 


(2) at a markup not less than a minimum markup specified 
by the dealer or established by agreement, or 


{e) at a discount not greater than a maximum discount 
specified by the dealer or established by agreement, 


whether such markup or discount or minimum markup or 
maximum discount is expressed as a percentage or otherwise. 


(3) No dealer shall refuse to sell or supply an 
article or commodity to any other person for the reason that 
such other person 
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(a) has refused to reseil or to offer for resale the article 
or commodity 


(i) at a price specified by the dealer or established 
by agreement, 


(ii) at a price not less than a minimum price specified 
by the dealer or established by agreement, 


(iii) at a markup or discount specified by the dealer 
or established by agreement, 


(iv) at a markup not less than a minimum markup 


specified by the dealer or established by agreement, 
Or 


(v) at a discount not greater than a maximum discount 


specified by the dealer or established by agreement, 
or 


(b) has resold or offered to resell the article or commodity 


(i) at a price less than a price or minimurn price 
specified by the dealer or established by agizreement, 


(ii) at a markup less than a markup or minimum markup 
specified by the dealer or established by agreement, 
or 


(iii) at a discount greater than a discount or maximum 
discount specified by the dealer or established by 
agreement, 


(4) Every nerson who violates subsection two or three 
is guilty of an indictable offence and is liable on conviction to a 
fine in the discretion of the court or to imprisonment for a term 
not exceeding two years or to both." 


This new section of the Combines Investigation Act 
forbids a manufacturer or other supplier from requiring or inducing, 
directly or indirectly, any other person to resell an article ata 
specified price or at not less than a minimum price, and makes it 
unlawful for a supplier to refuse to sell or supply an article ox 
commodity to any other person for the reason that such person has 
resold or offered to resell the article or commodity at less ‘hana 
price specified by the supplier or has refused to reseil or offer for 
resale the commodity at not less than a specified price. 
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2. Hearings and Witnesses 


The witnesses who had given evidence prior to the lst 
day of November, 1952, were as follows: 


Nelson Roberts Mitchell, Manager of The Dealers! Supply Company 
Limited, who was examined at the City of Montreal on September 
18th, 1952, before J. J. Quinlan, Combines Investigation 
Officer, 


and the following officials and employees of The Procter & 
Gamble Company of Canada, Limited, all of whom were examined 
at Montreal on October 20th, 1952, before F. N. MacLeod, 
Combines Investigation Officer: 


Louis Charles Tremblay, General Supervisor of Salesmen in the 
Greater Montreal Territory; 


Theophile Joseph Petit, Office Manager of the Montreal District; 


Robert Eugene Goudreau, District Sales Manager for the Montreal 
District, comprising all but the extreme western portion of the 
Province of Quebec, also the Maritime Provinces, including 
Newfoundland; 


Frank Mella, Territorial Manager for part of Montreal and also 
the Eastern Townships of the Province of Quebec. 


The hearing of argument before the Commission was 
held at the City of Montreal on the 24th day of November, 1952. On 
that dateThe Procter & Gamble Company and the persons referred to 
in the statement of evidence were afforded full opportunity to present 
to the Commission any additional evidence they might think desirable. 
Additional evidence was given accordingly by Mr. Goudreau, and also 
by Mr. William E. Williams, President and General Manager of The 
Procter & Gamble Company of Canada, Limited. 


The other persons named in the Commissioner's state- 
ment of evidence were not called as witnesses to give evidence at either 
of the hearings of September 18th and October 20th, 1952. They were 
all given adequate notice in writing in advance of the hearing before the 
Commission on November 24th, 1952. This notice informed them that 
persons against whom an allegation had been made in the Commissioner's 
statement of evidence would be allowed full opportunity to be heard in 
person or by counsel at the hearing. None of them asked to be heard 
at the hearing, and none of them has made any statement or representa- 
tion to the Commission at any time. 
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CHAPTER Ii 


ORGANIZATION AND OPERATION OF THE PROCTER & 
GAMBLE COMPANY OF CANADA, LIMITED 


1. Organization of the Company 


The Procter & Gamble Company of Canada, Limited, 
hereinafter sometimes referred to as the Procter & Gamble Company 
or as Procter & Gamble, is incorporated under the Canadian Companies 
Act. It engages in a very large way in the manufacture and sale of soap 
and related products, and cooking fats. Its head office is in the City of 
Toronto, but all its manufacturing activities are carried on at one plant 
in‘the City of Hamilton. Its products are sold in all parts of Canada and 
are extensively advertised by the Company on a nationwide basis. 


To facilitate the sale of its products, the Company has 

divided the whole country into districts, each in charge of a district 
sales manager, under whom are a number of officials, salesmen and 
other employees. One of these districts is the Montreal District, 
which comprises all the Province of Quebec except the extreme western 
portion, and also the Maritime Frovinces, including Newfoundland. 
The District Sales Manager for this district, at all times relevant to 
this inquiry, was Mr. Robert Eugene Goudreau. Immediately under 
him was a General Supervisor of Salesmen for the Greater Montreal 
Area, Louis Charles Tremblay. 


The Province of Quebec, within the Montreal District, 
was at all relevant times divided territorially into two units - Unit "A" 
and Unit "B''. Unit "A'' comprised all the Province of Quebec except 
the City of Quebec and Lower Quebec. Mr. Tremblay stated in evidence 
that each unit has a territorial manager, Cn the other hand, Frank 
Mella stated that he was Territorial Manager for part of the City of 
Montreal and the Eastern Vownships, his territory including the Town 
of Granby. While these staternents do not entirely agree, it is clear 
that Frank Mella was Territorial Manager for territory which includes 
the Town of Granby. it was activities in connection with the Company's 
business in Granby that led to this inquiry 


2, Method of Selling 


The Company sells its products in three ways, at 
different prices, based upon volume, as follows: 


(a) in carload lots; 
(b) in less than carload lots; 
(c) under the "Pool Car'' system. 


The lowest price is charged for products sold in carload 
lots. Purchasers in carload lots are normally large buyers having 
their own warehouse facilities, such as jobbers, large department 
stores and chain-store organizations. 
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Direct sales by the Company to retailers in less than 
carload lots are apparently aitmost negligible. Buyers of such quan- 
tities normally buy from jobbers, or under the "Pool Car" plan. 
Buyers from jobbers, of course, pay a higher price than buyers in 
carload lots. 


The "Pool Car" plan was instituted by the Company afew 
years ago, ona trial basis, and has been in full operation througnh- 
out Canah, except perhaps British Columbia, since 1949. This plan is 
designed to enable smail retailers {and some others, such as individual 
units or members of a chain-store organization), who cannot buy in 
carload lots, to get the Company's merchandise into their stores at 
the same or approximately the same cost as applies to the big chain 
stores. ‘The prices chazged to ''Pool Car'! customers are, according 
to the evidence, slightly higher than the prices for carload lot sales, 
but well below the prices at which most retailers can make purchases 
from a jobber's warehouse when the jobber bears the costs of handling, 
warehousing and delivery. A chain-store organization, buying in carload 
lots, has tne benefit of the slightly lower carload lot price, but this 
advantage is balanced by its costs of warehousing and delivering to its 
individual stores. 


The actual method of operation of the "Pool Car" plan 
is as follows: The Company's salesman calls on all grocers in a certain 
geographical area, usually a smaii area, and takes orders from them 
according to their requirements - 5 cases from one, 50 from another, 
and soon. These orders are turned in and accumulated until together 
they make a carload, Each ora2: is cleared for credit purposes with 
@ jobber or wholesaler indicated by the buyer. The carload is made up 
at the Company's plant at Hamilton, and shipped from there by rail or 
truck to a distributing point, from which the goods ordered by each 
buyer are delivered to him by the Company, by truck. The Company 
bears ail the selling costs and ali the delivery costs. The Company 
bills the designated jobber or wholesaler, who collects from the buyer. 
The jobber, of course, does not get his usual mark-up on these goods, 
but he has no selling, warehousing or delivery costs. He assumes the 
credit risk and coilects the purchase price. That is all. 


The prices paid by buyers under the ''Pool Car" plan 
do vary to some extent, according to the amount purchased. Mr. 
Williams, President and General Manager of the Company, stated in 
his evidence, in this connection: 


"In this pool-car plan the man who buys from five to twenty-four 
cases of our merchandise, in the Montreal area, would pay three 
per cent over cavload price, plus five cents to help defray the 
trucking cost. Five cents: that is about half of one per cent of 
the average cost of a case of our products, the average cost 
being only about $10.96 per case. From 25 to 99 cases he pays 
two per cent plus five cents a case; from 100 to 249, one per 
cent plus five cents 2 case: and with most wholesalers - not all, 


Ar? Bee Paps 9 et ete aE Des 


‘ 


ee O30F? Gray oR: Sor ores soi he J ste eae ae 
1? : ‘ : 


eo mae d rok 255i %0 3 tHa?.4t Ar greasy oy 
eo if . - é Ps 7 bie plage “ ai ep] pe 

— Cs bd i4 Pe I tis. q , 3 2a i Lvl aaw Fe Sey eet t ae = #9 xe 
> > a BGS etrayvo sd . SatiGet.. ULOy trSew yy s ete owas seid. ee 
DECI os grid joss THe Wot ico | be CAVE Lawes eed segit 


cai yh adhain 


Bade 5 ote Ol Yt tS: a d ; Lyi le re: oe vis ioe ; mb 
3 Pek. Pe ae “5 See A a ad : 
c) 2 by 1 i $ P ' f , 
iy! 
i HM be 4 ;¢ ' . _ a ‘ 
isthe: PXG00 ‘ sf] . 
Posy , ee ¢ G ’ 
sat - . ad . a2) 
' 
aha Sil SRST BS bieEALD ‘cha 
a ay ha aouet + ait fs ‘7 
GL | wet “ ' 4 X “ae ) } 
c eS Ly P sr aan = ; . 
OAR & bowst Stet! ~ A : Socteeva 
¥ meaye aT ean vit - 
Wes 7: 5% ; — ‘Tere 
Vcd. 47 i a4 ; F po ae 
.. a 
’ nis ae! 3% af : ' , < f qP 
7 a? uss eH .3alzo3 : oy one Hivap | : 
7 - F ? 
a : +i eo {: C ; 16 : 


*% | "a. 7 7 
‘ Beas oa? Setg wud 7 (Ski naaee . ty wit 


. 
quinn 3 ') NORGiend let swent Ont sey sisoerG 


: *wot- YRtawy OF SWid ceosts aved isi fio ft melg ei hoshotig a 
“i? yrs Lila Nts [nonscchh say ih oe stiends 4s 26. 4, Ate: 
: ay Vepy: D qlert of Stisea S¥ ii epfe | peat iapiiag 4 a7" 

ie ad ies Miphc. Saeed Shae Sirol eas: tems jain ee vp ‘“ 
2 gga Manis stn ajuda; ashe age A thy 


ah 7 4 ae % Sos 


ae yake 


because they won't all agree to it - on 250 cases there is no mark- 
up at all over carload price, except 5 cents a case: that is, the 
jobber will handle the billing for only five cents a case." 


(Evidence, November 24, 1952, p.16) 


The jobber or wholesaler, for his services, gets the 
five cents a case plus the small percentage stated by Mr. Williams, and 
in addition the Company pays the jobber a one-per-cent service fee on 
all orders shipped through him. 


The Company maintains that its ''Pool Car" plan is 
reasonably profitable to the wholesaler and of particular value to the 
small retailer from a competitive point of view. Comparing the small 
retailer's position under this plan with that of a chain store, it appears 
that, on a very small purchase, say, five cases, the small retailer pays 
three per cent plus five cents, or about three and one-half per cent 
above the carload price. The chain store, buying in carload lots, 
saves this three and one-half per cent, but, as already stated, incurs 
the costs of handling the goods through its warehouse. 


The Company's view of the competitive value of the 
"Pool Car" plan to the retailer was stated by Mr. Williams in his 
evidence as follows: 


"So, we say, in effect, to every retail grocer of the 
44,000 or so in Canada, 'We will deliver merchandise to you at 
a price that is as low on our brands as any chain store in Canada 
can have that same case of merchandise put into its store. In 
other words, if you want to be competitive, our plan means that 
you can compete on the largest selling and most widely advertised 
line of soap products in Canada." 


(Evidence, November 24, 1952,p. 18) 

The Company also maintains that its products are handled 
through merchandising channels to the consumer at very low mark-ups. 
Mr. Williams cited to the Commission several of the Company's 
products, and the regular prices at which they had been sold in retail 
stores in the City of Montreal during the two weeks prior to the hearing 
at which he gave evidence. These prices showed that the merchandise, 
in Mr. Williams! words (Evidence, November 24, 1952, p. 24): "is 
moving from the manufacturer to the ultimate consumer at mark-ups 
ranging from 45 to 6 per cent. That is why I say it is so important 
that we have a pool-car plan in operation.'' The Company contends 
that in the face of such small mark-ups between manufacturer's price 
and consumer's price, the smail retailer cannot possibly compete if 
he purchases in the ordinary way through a jobber, and that the ''Pool 
Car" plan overcomes this difficulty. 
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Apparently the Company's ''Pool Car" plan has been a 
highly successful method of selling the Company's products. In Mr. 
Williams! evidence we find the following: 


"Q. Mr. Williams, what percentage of your sales in the 
Province of Quebec are on this pool-car basis? 


A. For the first eight months of this year the figures that 
we have indicate that of all the merchandise sold through retartiers, - 
that is, excluding chain store warehouse purchases, - 76 per cent 
of all the merchandise was sold by means of the pool-car plan to 
the independent retailer, or approximately three-quarters." 


(Evidence, November 24, 1952,p.19) 


In connection with its sales to jobbers, the Company from 
time to time gets out and sends to jobbers a list called a "suggested 
price list". This is a list showing prices for the Company's various 
products which it is suggested the jobber shall charge on resale as his 
jobber warehouse price. The prices shown on this list are always 
higher than the prices charged to retailers under the "Pool Car" plan. 
Sometimes the "suggested price list'' also contains a suggested price 
list for "Pool Car" sales, graded according to quantity, as described 
in Mr, Williams! evidence quoted earlier in this report. 


3. .The Company's Dealings with The Dealers’ Supply 
Company Limited 
IIS, ACTEM HSER DORR 


One of the jobbers with which the Company has been 
doing business for many years is The Dealers! Supply Company 
Limited, sometimes hereinafter referred to as the Dealers! Supply 
Company, which carries on business at the Town of Granby, in Quebec, 
and of which Mr. Nelson Roberts Mitchell is Manager. This Company 
is incorporated under the Canadian Companies Act. 


Since the "Pool Car'' plan was established in the Granby 
area by the Procter & Gamble Company, the Dealers! Supply Company 
has done business with that Company both as a wholesaler acting under 
and in accordance with the "Pool Car'' plan, and as a jobber buying 
directly from the Procter & Gamble Company's plant and selling to 
the retail trade in the ordinary way. On sales which it made to the 
retail trade the prices generally complied with the "suggested jobber 
warehouse price list" issued to the trade by the Procter & Gamble 
Company. 


In the spring of 1952 the Dealers' Supply Company 
began selling to certain selected customers Procter & Gamble 
products from its warehouse stocks at prices below those stated 
on the current Procter & Gamble "suggested jobber warehouse price 
list" (Exhibit 1, Evidence, September 18, 1952). 
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Reports that the Dealers’ Supply Company was selling 
Procter & Gamble products at prices below the suggested jobber ware- 
house prices soon reached the office of the Montreal District of the 
Procter & Gamble Company. These reports were apparently verbal, 
and were made by Procter & Gamble salesmen to Mr. Goudreau, the 
District Sales Manager, and to Mr. Tremblay, the General Supervisor 
of Salesmen in the Greater Montreal Area. Mr. Goudreau and Mr. 
Tremblay discussed the situation created by this new selling policy of 
the Dealers! Supply Company. What they anticipated was that, if re- 
tailers in the Granby area could buy locally from the Dealers! Supply 
Company at prices equal to cr approximately the same as the "Pool 
Car" plan prices, some at least would do so. This would reduce the 
number of buyers in that area under the "Pool Car" plan and make it 
more difficult to secure sufficient orders to make up a carload in that 
area. To increase the size of the area within and from which the 
Company would accept orders to make up a carload under the "Pool 
Car" plan would increase the cost of delivery by truck to the various 
retailers. On the other hand, if the size of the area was not increased 
and insufficient orders were obtained to make up a carload lot, then 
the freight rates from the factory at Hamilton to the trucker distribution 
point would be higher. If these delivery costs became too high the 
"Pool Car" plan might have to be abandoned in that area. Mr. Goudreau 
and Mr. Tremblay regarded the Dealers! Supply Company's new selling 
policy as an interference with the''Pool Car" plan, under which the 
great majority of the Company's products sold through retail stores 
(apart from chain stores) were handled. As Mr. Tremblay pvt it 
(Evidence, October 20, 1952, p. 16): "It was decided that we would 
try and correct the situation.'' Mr. Goudreau instructed Mr. Tremblay 
to go to Granby to see Mr. Mitchell, the Manager of the Dealers’ 
Supply Company. He stated in evidence: 


"J asked Mr. Tremblay to go down and see The Dealers Supply 
Company and explain the advantages of this pool-car distribution 
system, both the advantages to Dealers Supply and the advantages 
to the retailer, in the pool car plan, and that actually he was 
hurting the retailer by his desire to offer these goods at a lower 
price than this suggested warehouse price." 


(Evidence, Octcber 20,1952, p. 52) 


Mr. Tremblay went to Granby, accompanied by Mr. 
Frank Mella, Territorial Manager for the Procter & Gambie Company 
for the area which includes Granby, and had a lengthy discussion with 
Mr. Mitchell in the office of the Dealers' Supply Company. There is 
some conflict in the evidence as to the date of this meeting, Mr. 
Tremblay stating positively that it was April 22, while Mr. Mitchell 
stated he could not tell the date, but, as he remembered, it was around 
the end of May or the first part of June, The Commission thinks the 
date given by Mr. Tremblay (April 22) is more likely to be accurate. 
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Mr. Tremblay tried to persuade Mr. Mitchell to give 
up his new selling policy, and not to sell from the Dealers' Supply 
Company's warehouse at prices below the prices shown on the 
"suggested jobber warehouse price list" supplied by the Procter & 
Gamble Company. There is some conflict between the evidence of 
Mr. Tremblay and that of Mr. Mitchell as to just what was said at 
this meeting and what was the outcome of the discussion. However, 
in the course of his examination under oath at the hearing of October 
20, 1952, concerning this conference, Mr, Tremblay was asked the 
following question and made the following reply: 


"Q. Was there any suggestion made to him during the 
conversation that if he did not correct his prices he might not 
get supplies? 


A. I gave him that to understand." 
(Evidence, October 20, 1952, p.20) 


Mr. Tremblay further stated that Mr. Mitchell was 
partly agreeable to their proposals and partly not, that he agreed 
and then disagreed, that he changed his mind maybe half a dozen 
times, but that in the final result he said he would correct his prices. 


Mr. Mitchell's evidence as to the outcome of the dis- 
cussion was as follows: 


"Q. Then your recdlection would be that when Mr. Tremblay 
left he was somewhat dissatisfied or irritated”? 


A. I don't know that he was irritated, but he didn't get what 
he came after." 
4 (Evidence, September 18, 1952, p.16) 


A few weeks later Mr. Goudreau and Mr. Tremblay 
learned from the salesman for the Granby area that the Dealers' 
Supply Company was again selling Procter & Gamble products at 
prices lower than the suggested jobber warehouse list prices. Mr. 
Goudreau thereupon stopped deliveries to the Dealers! Supply Company. 
His evidence on this point is as follows: 


"This was during the month of May. When I found that out, 
I instructed the office to hold up the orders to Dealers Supply." 


(Evidence, October 20, 1952, p. 55) 
These instructions were embodied in a memorandum 


issued, as Mr. Goudreau stated, on his personal instructions, read- 
ind as follows: 
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Mr. H. VanReet May 27, 1952. 


Co, Mrs s onea 
Mr. PF. H. Louette 
Mr. R. E. Goudreau 


Dealers Supply Co. Ltd. - Granby, Que. 


We have been advised that, effective immediately, neither 
pool car orders nor direct orders are to be accepted for this 
dealer. 


Would you please be sure that the addressograph plates are 
removed from the drawer." 
(Exhibit 6) 


Following the issue of this memorandum Procter & 
Gamble's salesmen stopped calling on the Dealers! Supply Company, 
and no orders for "Pool Car" sales were cleared for credit or placed 
with that Company. The evidence of Mr. Goudreau (October 20, 1952, 
p. 56) is that one direct order of about $170.00 for a bulk shortening 
product (Flake White) was accepted and shipped to the Dealers! Supply 
Company in July, but that that was the oniy order shipped to that 
Company until the month of August. 


At least two orders for merchandise were sent to the 
Procter & Gamble Company by the Dealers! Supply Company in the 
month of June. One of these, dated June 6, 1952, (Exhibit 3) was 
'phoned in accordance with his previous practice, by Mr. Mitchell 
toa Mr. Pommier, who is the local salesman with headquarters in 
Granby for the Procter & Gamble Company. This order was apparently 
forwarded to Mr. Mella, who stated in his evidence (October 20, 
1952, pp. 68 and 69) that he had received it and that he held it until 
the early part of August, at which date, on advice from Mr. Tremblay 
he had the order shipped to the Dealers! Supply Company. 


The second order, dated June 12, 1952, was incorrectly 
addressed, and there is no evidence that it ever reached the Procter 
%& Gamble Company. 


On or about August 6, 1952, Mr. Mitchell telephoned 
Mr. Tremblay, Mr. Tremblay's evidence about the conversation that 
ensued is as follows: 


"OQ, And what was the conversation? 


A. He first asked what had happened to some orders he had 
mailed in. I told him that I didn't know that he had mailed the 
orders but if they were not shipped possibly they had been sus- 
pended. Then Mr. Mitchell said, 'l want to co-operate with your 
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plan’, or something to that effect. I said, 'If that is the case, that 
is different. If you have sent in any orders, we will see that they 
are shipped, '! 


Q. What did you understand his meaning to be when he said 
that he wanted to co-operate with your plan? 


A. That he would discontinue, change his price so that it 
would not interfere with our general plan of pool-car prices. 


Q. By that you mean he would follow the suggested resale 
prices? 


A. Yes. 
Q. Was he than reinstated as a wholesaler? 


TOA 
(Evidence, October 20, 1952, 
pp. 22 and 23) 


One additional fact requires to be noted. Mr. Tremblay 
stated in his testimony (October 20, 1952, p. 11) that some two months 
before the date of the hearing he had had occasion to discuss matters 
with one other wholesaler in Montreal who was not at that time observ- 
ing the "suggested resale price list''", He stated that, after a discussion 
with this wholesaler in which he explained Procter & Gambie's position 
(with respect to the "Pool Car'' plan), this wholesaler observed the re- 
sale price list. Mr. Tremblay stated that he alone was the one who 
took part in the discussion for the Company, and that he had taken his 
instructions from Mr. Goudreau. Here again, when asked: 


"Was there any suggestion made to him [i.e., the wholesaler | 
that if he did not observe the price list he would not get supplies 7! 


he replied: 
"We gave him that to understand, yes." 


(Evidence, October 20, 1952, p.ii: 


Summary 
The foregoing evidence discloses the following facts: 


1, That at the meeting in the office of The Dealers’ 
Supply Company Limited in Granby, the date of which was probably 
April 22nd, 1952, Mr. Tremblay, General Supervisor of Salesmen in 
the Greater Montreal Territory for the Procter & Gamble Company, 
did, by threat, promise or other means, attempt to require or induce 
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the Dealers! Supply Company to resell from its warehouse stocks 
products of the Procter & Gamble Company at prices not less than 
prices specified by the Procter & Gamble Company. 


2. That subsequently, on or about the 27th day of May, 
1952, the Dealers' Supply Company not having complied with the re- 
quest of the Procter & Gamble Company, Mr. Goudreau, District Sales 
Manager for the Montreal District for the Procter & Gamble Company, 
gave instructions to the officials under him that orders for goods were 
not to be accepted from the Dealers! Supply Company. From that date 
to the 6th day of August, 1952, except for one order for a bulk 
shortening product, any orders for goods received by the Procter & 
Gamble Company from the Dealers! Supply Company were held in the 
Company's office and the goods ordered were not shipped. 


3. Only when The Dealers! Supply Company Limited, 
on or about the 6th day of August, 1952, indicated willingness to 
comply with the Procter & Gamble Company's wishes as to resale 
prices, were orders accepted from and goods shipped to the Dealers! 
Supply Company. 


4, That on one other occasion, probably in the month 
of August, 1952, Mr. Tremblay used a similar threat to induce another 
wholesaler in the City of Montreal to resell Procter & Gamble products 
at prices not less than prices specified by the Procter & Gamble 
Company. 


5. The evidence does not disclose that any officials 
or employees of the Procter & Gamble Company, other than Mr. 
Goudreau and Mr. Tremblay, either planned or participated actively 
in any of the actions mentioned in the preceding paragraphs numtered 
lito 4. 


CHAPTER: Ill 


ATTITUDE OF THE PROCTER & GAMBLE COMPANY OF CANADA, 
LIMITED 


The Commission is of the opinion that in the instances 
described in the evidence the Montreal office of the Procter & Gamble 
Company did attempt to maintain resale prices at the jobber or whole= 
saler level. Mr. Williams, President and General Manager of the 
Procter & Gamble Company, whose frankness and co-operative 
attitude made a very favourable impression upon the Commission, 

did not attempt to deny that this was so. 


In his evidence before the Commission on November 24, 
1952, he stated: 


"Mr. Goudreau was trying to preserve something which he 
thought was valuable, and, as I think the testimony shows, he 
made a mistake, a mistake involving an offence against Canadian 
law. '' 

(Evidence, p. 30) 


Again, when asked if, by the Company's "suggested 
jobber price list", it did not appear that the Company had, in some 
measure at least, supported a suggested price for jobbers, Mr. 
Williams said: 


"The evidence is completely clear on that point. If we are 
judged on these two simple statements, the statements made in 
the testimony, relating to this one incident, this matter of 
Dealers Supply, - my Counsel will probably hang me for this 
when we get outside, - if we are judged on this one instance of 
Dealers Supply, we are just as guilty as can be. My only point 
is that this represents one single isolated instance and does not 
reflect Company policy in any way. We have more than seven 
hundred jobbers in Canada, and this is the only instance of any 
jobber being deprived of our merchandise, according to my know- 
ledge and belief; it is an isolated instance. As I say, if we are 
judged on that isolated instance, we are guilty." 


(Evidence, November 24, 1952, 
pp. 46 and 47) 


It is not the function of the Commission to determine 
whether the Company is bound in law by this very frank admission of 
Mr. Williams. However, the admission does indicate both the 
attitude of the Company toward resale price maintenance and the 
nature of the argument made on its behalf. The Company contended 
that for many years it has consistently supported freedom of com- 
petition and opposed price-fixing and price maintenance. Mr. 
Williams submitted evidence which showed that during the last few 
years (before 1951) the Company had been severely criticized because 


heh 


3 
mat ieee sch polanan: iA oh ANOMe 
peat eet se HELIO | Ga sr" inves oo. 
“yaedeiak yde te:-29grs dates be de cgay ee bide Sedibah 
es ncn nh’ (RT omSew one tiene! od, casein r beh 
+ Sel: . DA POR a SLA Ly. De AE Oey Rapes: 4m 


Moree ou Loregi ey PETE: Wtram el Cube Uk ga Si 
e778 fact i 


ie ; - . at 
; — : : 2 M4 aor . i ty Ly. AL i on i) 
ae f WF i 


Fe Bes 
" 
é 
: 
Ke 
ae 
\ oj 
: : F 
oP 
7 7 
7 irig 
* %) 
: A 
+ m i 
J > ’ 
. 
dy 
i 
y rs 
_ A as 
Fae 
a 
‘ 
. s : % 2 f 
, ! 
ave yt Tr j ie Soke e. ore paint : - j ~~ 
; J b 
; 
? ¥ id if. = * . ~ : 
e\a PAL « of pyel ; ei ov x _ 
; . ‘ « ¥ -. ‘sr ? p - P| . a i a7 ni Tah Zz 
* o : c 
“ui? LIfe: y > a 4s a7 S152 = ial a - 7S 9 we) 4 me yey | ae yi 


ina rp eis ied he was Se 0 2 iwewal wp SGMTO oct Ye 
ee ENED) ae: “Uarieh eh! ie obits Pee 
+ sites as 72: 69 ft Seyg fs Urb su peers ah Ay 42 Soe ° —— 
fvighi arenoan a ra ae ta f. wiles Re ae 
; a f° 7 ae pe mstler 

- ahora ‘Me nee ite aye 4 = rr 


si . 
b 


: 7 


Liege 


of its refusal to adopt a policy designed to secure maintenance of 
resale prices on its products. He further stated that some time in 
the fall of 1949, when this criticism was particularly strong, he sent 
out a bulletin to all the Company's sales organization throughout 
Canada. A copy of page three of this bulletin was filed as Exhibit 
C4, Two paragraphs from this page of the bulletin read as follows: 


"As you well know, we have no intention of dictating or 
attempting to dictate prices at which our merchandise is being 
sold. These prices are set on the open market and they are 
set based upon the demand that exists for the merchandise and 
the cost of handling that merchandise. This is fundamentally 
our policy, it always has been and it seems to be absolutely 
sound, based upon past history. The person who insists upon 
doing something in an uneconomic and inefficient way and who 
asks for support in that position not only eventually goes down 
himself but is inclined to drag others with him. 


Our job as a company is to supply the best quality products 
that we know how to make to our customers at the lowest price 
consistent with proper handling. It is our belief that this is the 
answer which should be presented to people who bring up the 
vicious half truths currently being publicized in some areas." 


As further evidence of the Company's policy in respect 
of price-fixing and resale price maintenance, Mr. Williams filed 
(Exhibit C7) a copy of a letter dated August 2nd, 1950, which he had 
written to Mr. Justice J. H. MacQuarrie, Chairman of the Committee 
to Study Combines Legislation. The Chairman of the Committee had 
written on July lith, 1950, to Mr. Williams, as General Manager of 
The Procter & Gamble Company of Canada, Limited, asking for his 
views on matters within the Committee's terms of reference. A 
similar request was made of many organizations, firms and individ- 
uals. The Chairman's letter in particular had asked for comments 
on the practice of resale price maintenance and its effects upon the 
public interest. Mr. Williams! letter in reply contains the following 
paragraph: 


"It is my personal opinion that price controls and price 
fixing as such limit competition, encourage inefficiency, and 
generally make for a more rigid, inelastic price structure that 
can only result in higher prices for the consumer." 


(Exhibit C7) 


Mr. Williams stated before the Commission that the 
Company's policy in regard to price-fixing and resale price main- 
tenance has been held consistently and is still the policy which directs 
its practice. In the course of giving evidence, while being examined 
by the Company's Counsel, Mr. B. M. Osler, reference was made 
to the testimony of Mr. Goudreau, the Company's Montreal 
District Manager. Mr. Williams! testimony was as follows: 
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"@. In that evidence reference was made to certain dealings 
with a firm called Dealers Supply. What do you have to say as to 
whether that kind of action is prevalent in your Company in Canada 
or not? 


A. Mr. Chairman, Mr. Osier is asking me a question to 
which I ought to know the answer, because I sent a letter out to 
district managers throughout the country, asking them if there 
had been any other instances of this type of thing anywhere in 
their various territories. I believe we have pretty fair discipline 
in our organization, but that is the toughest letter I ever wrote in 
my life. I said, in effect, 'If there is even the faintest clue of 
any similar action having been taken, tell me now rather than 
have it turn up on some later date. Send this back to me with 
your positive affirmation of exactly what the situationis.' I was 
informed by each of the district managers in all the various 
territories throughout Canada that there were no similar cases 
of any nature in the territories under their jurisdiction. 


BY THE CHAIRMAN: 
Q. When was this done? 


A. This was done just after I heard about the testimony that 
was given in Montreal. I will say to the best of my knowledge, - 
and I believe it to be absolutely accurate and I can safely say it, - 
this is the only case of its kind that has ever occurred in Canada 
in our organization, and I might also say that I believe it 
occurred for one reason only. The Montreal area in particular 
and the Province of Quebec in general have more small stores 
than any other part of the country except the Maritimes, and that 
area through the Maritimes clear to the Ontario border is all 
under the control of Mr. Goudreau as well. Having so many 
small retailers and having relatively high-priced jobbers in his 
territory, the pool-car is therefore more important to him perhaps 
than it is to a district manager anywhere else in Canada; and my 
belief is, - I might say my knowledge but I can certainly say my 
absolute belief, - that this one case happened simply because of, 
if you like, misguided enthusiasm but certainly enthusiasm for 
protecting sonething which is of tremendous value to the eight 
thousand retailers in Quebec. Mr. Goudreau was trying to 
preserve something which he thought was valuable, and, as Il 
think the testimony shows, he made a mistake, a mistake in- 
volving an offence against Canadian law. I think it is fairly 
obvious that this company would not violently oppose naming prices 
on its products at a time when there was no clearcut law for- 
bidding such fixing, as is indicated in the bulletin which I have 
filed with the Commission, and then start doing exactly the 
opposite immediately after such a law was passed. I believe 
this is the only case that has existed in Canada where we have 
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deprived any customer, of whatever size, of the right to purchase 
our merchandise because of cutting prices. That applies to any 
man, jobber, retailer, chain store, or anyone else. Nowhere, ai 
any time, before the passage of the law or after, was there any 
other case." 
(Evidence, November 24, 1952, 
pp. 28 to 30) 


Mr. Williams' letter to the Company's District Managers, 
dated October i), 1952, to which he was referring in the foregoing 
evidence, contained the following statements: 


"It is your personal responsibility to make absolutely certain 
that not only you, but muck more important, your territorial 
managers and your entire group of retail salesmen understand 
that for years we have resisted any attempts to get us to enforce 
prices." 


"Certainly it is obvious that we have not changed to the other 
side of the fence at precisely the sametime that the Canadian 
Government has brought in legislation forbidding such action." 


"Please also understand, as has been stated over and over, 
that we cannot name prices at either the jobber, chain or retail 
level. You may 'suggest' but you can go no further than that and 
you cannot deprive any account of the right to handle our 
merchandise shouid he decide not to sell at the suggested prices, "' 


Mr. Williams, under cross-examination, agreed that 
Mr. Goudreau, as Manager of the Montreai District, had fuli authority 
to "put jobbers on or take jobbers off, or do anything of that sort, if 
he wants to do it'', but maintained that in this one case "he went outside 
of company policy" (Evidence, November 24, 1952, pp. 42 and 43). 


Mr. Goudreau's own testimony was to the same effect. 
When questioned as to the Company's policy with respect to the 
suggested jobber warehouse prices, he said: 


"A, By the company, the policy has seen that the company 
says we can suggest a price to the wholesaler and that we can 
go to him and explain to him the operation of our pool-car plan 
and the benefits to the retailer and to the wholesaler in being a 
distributor in that plan; but that is all. I mean, they have been 
quite explicit in the fact that it is a suggested price only. 


Q. Have efforts been made to enforce the maintenance of 
these suggested resale prices? 


A. In one instance which has come to my attention, - that 
is, Dealers Supply, - and that was not company policy. It was 
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due to a little overzealousness on my part, and if I may take a 
minute I would like to tell you why." 


(Evidence, October 20, 1952, 
pp. 46 and 47) 


Mr, Goudreau then described in some detail the diffi- 
culties for the Company's "Pool Car" plan where a jobber, by seliing 
below the suggested warehouse prices, induced retailers to buy from 
hirn direct instead of under the ''Pool Car" plan, thereby reducing the 
number and weight of orders from that ''Pool Car'' area. He felt that 
the 'Pool Car" plan was of great value to the small retailer, of whom 
he said there were some 11,000 in the Province of Quebec. At the 
bottom of page £9 of his testimony (October 20, 1952) we find this 
statement: 


"Now, if something comes along which makes it impossible for 
us to get this weight within this given area, it means that the re- 
tailer cannot enjoy those quantity prices to Enable him to compete 
with the chains. I feel very strongly about this, believe me." 


And again, near the middle of page 51 (October 20, 1952}: 


"So, I feel so strongly about this that maybe I was a little bit 
overzealous in doing what I did, but I believe that we are looking 
out for all the retailers on this, and we are vitally concerned in 
getting these products to them at a price they can compete with 
anybody if they want to." 


And again, concerning resale prices, his further 
testimony is found near the bottom of page 59 (Octcber 20, 1952): 


"Q. Have you ever discussed these matters with your superior 
officers in the company ? 


A. This question of Dealers Supplv? 


A. No, I didn’t. It just came as a complete surprise, 
primarily because I am certain it is not company policy and I 
am certain that they would not approve of it. I did not hide it 
from them, but J arn interested and have been interested in 
seeing the grocer obtain these goods at a low price, and I just 
was a little overexcited, I guess."' | 


Nowhere in the evidence given at any of the hearings 
does it appear that the Procter & Gamble Company has made any 
attempt to prevent jobbers from billing retailers for goods shipped 
to them under the "Pool Car" plan at prices less than those shown on 
the Company's ''suggested 'Pool Car' price list'’. The only evidence 
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on this point was given by Mr. Goudreau, who stated (October 20, 
1952, p.53) that: "There is nothing that says that he cannot bill those 
at any quantity less, or at any price less than the prices shown on 
there."' The prices here referred to by Mr. Goudreau were the 
suggested ''Pool Car" prices. 


The testimony of Mr. Williams and Mr. Goudreau on 
the questions of Company policy, and on Mr. Goudreau's personal 
responsibility for withholding supplies from the Dealers’ Supply Company, 
was not disputed by other evidence. 
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CHAPTER IV 
SUMMARY AND CONCLUSIONS 


By amendment made to the Combines Investigation Act 
in December, 1951, the practice of resale price maintenance on the 
part of a manufacturer or other suplier was forbidden. The practice 
has been described as follows in the interim report of the Committee 
to Study Combines Legislation, whose recommendation was given 
effect in the amending legislation: 


"By resale price maintenance we understand the practice de- 
signed to ensure that a particular article shall not be resold by 
retailers, wholesalers or other distributors at less than the price 
prescribed by the supplier, that is, in most cases, the manu- 
facturer,™ 


The amendment forbids a manufacturer or other 
supplier from requiring or inducing, directly or indirectly, any 
other person to resell an article at a specified price or at not less 
than a minimum price and makes it unlawful for a supplier to refuse 
to sell or supply an article or commodity to any other person for the 
reason that such person has sold or offered to resell the article or 
commodity at less than a price specified by the supplier or has re- 
fused to sell or offer for sale the commodity at not less than a 
specified price. 


The prohibition of the practice of resale price main- 
tenance as defined in the new section of the Combines Investigation 
Act does not by its terms proscribe the issuance by a supplier of 
list prices relating to different levels of distribution if no attempt 
is made to require or induce the observance of such list prices as 
specific or minimum prices. The new section does not refer to 
maximum prices and thus leaves unchanged the position of a 
supplier with respect to the designation and enforcement of maxi- 
mum prices. 


The report on resale price maintenance by the 
Committee to Study Combines Legislation was the subject of 
considerable discussion in trade and other circles and the passage 
of the legislation forbidding the practice of resale price maintenance 
received wide public attention. The essential features of the new 
section consequently had been generally noted by traders and others 
when the prohibition became effective at the close of 1951. It 
would be expected, therefore, that any person who believed that 
his position was being adversely affected by any action of a 
supplier in apparent contravention of the new section would not 
hesitate to lay information as to his position before the agency 
responsible for inquiries under the Combines Investigation Act, 
the investigatory provisions of which had been extended to the 
new section. At all events, this was the case with respect to 
the matter which forms the subject of this report. 
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Zi It was alleged before this Commission that The Procter 
& Gamble Company of Canada, Limited, had, by threat, promise or 
other means, attempted to require or induce The Dealers! Supply 
Company Limited, of Granby, in the Province of Quebec, to resell 
soap and soap products at a price not less than a minimum price 
specified by The Procter & Gamble Company of Canada, Limited. 


It was further alleged before this Commission that, 
when this attempt failed to succeed, The Procter & Gamble Company 
of Canada, Limited, stopped supplying soap and soap products to 
The Dealers! Supply Company Limited. 

a The inquiry in this case was initiated prior to November 
1, 1952, the date on which the present Commission took up its duties 
and was brought before us under the transitional provisions of 
Chapter 39 of the Statutes of Canada, 1952. The task of the 
Commission in reviewing evidence in this case has been made less 
difficult by reason of the fact that there has been no dispute as to 
the essential facts. Indeed it might be said that there has been 
general agreement as to the relation of these facts to the section of 
the Combines Investigation Act dealing with resale price maintenance, 


4, It has been the practice of The Procter & Gamble 
Company of Canada, Limited, a large manufacturer of soap and 
related products which are distributed on a nationwide basis, to 
issue lists of resale prices to the trade. This practice has been 
carried on for a considerable time, beginning at least some years 
prior to 1951, and is related to a system of distribution, described 
by the Procter & Gamble Company as the ''Pool Car" plan. 


Under this plan salesmen of the manufacturer, attached 
te various district offices of the Company, take orders from in- 
dividual retailers in a particular area. Such orders are accumulated 
until the total quantity is sufficient for a "Pool Car" shipment from 
the factory at Hamilton, Ontario, to the particular area from a 
central point in which the individual orders are delivered to the 
respective retailers by truck. Although the Procter & Gamble 
Company solicits the orders and assumes responsibility for their 
delivery, the transactions are completed by having a wholesaler, 
designated by the retailer, take over the invoices and secure pay- 
ment from the retailer to whom the soap products are delivered. 


In connection with this system of distribution, the 
Procter & Gamble Company, in all but possibly one of its sales 
territories, issues two series of resale prices. In one series 
are listed prices, usually on a quantity basis, for purchases by 
retailers on the ''Pool Car'' basis referred to above. The other 
list of prices contains a suggested price for various products on 
sales by a wholesaler toa retailer out of the former's warehouse 
stocks of Procter & Gamble products. The prices for ''Pool Car" 
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shipments have had as their basis a relatively small advance over 
Procter & Gamble's carload prices for the same products. In the 
case of the Montreal District, with which this report is principally 
concerned, the ''Pool Car" prices to retailers, depending on quantity, 
represented advances of one to three per cent over the carload prices 
plus five cents per case. 7 


The suggested wholesaler-retailer price for ex- 
warehouse sales, called "jobber warehouse price'’, while higher 
than the ''Pool Car" price, was stated in evidence to be based on 
a smaller margin than usually prevailed in the wholesale trade in 
the sale of similar products. 


From one point of view, both the 'Pool Car" price and 
the suggested jobber warehouse price served principally as ''maxi- 
mum!" prices in that the retailer would be aware that he need pay 
no more than the listed prices in order to secure Procter & 
Gamble products, and that, if one wholesaler was not prepared to 
sell to him at a price as low as that suggested, there were probably 
alternative sources from which he could make purchases at prices 
no higher than those indicated. If the price lists had served only 
this purpose, it is evident that the matter to which this report is 
now directed would not have arisen. 


For some years the district office of the Procter & 
Gareute Company in Montreal has been under the management of 
Mr. R. E. Goudreau, whose district embraces the Maritime 
Provinces, including Newfoundland and all but the extreme western 
portion of the Province of Quebec. In the spring of 1952, reports, 
apparently of a verbal nature, from Procter & Gamble salesmen, 
reached Mr. Goudreau that one wholesaler handling the Company's 
products was reselling them at prices below the suggested jobber 
warehouse prices issued by the Procter & Gamble Company for the 
Montreal District. These reports were to the effect that The 
Dealers! Supply Company Limited, Granby, P.Q., was offering 
Procter & Gamble products to certain selected customers at 
prices lower than the suggested jobber warehouse prices listed 
by the Procter & Gamble Company, although not as low as the 
prices listed for"Pool Car'' sales. 


: From the evidence obtained by the former Commissioner 
of the Combines Investigation Act (now the Director of Investigation 
and Research) and from that tendered at the hearing before this 
Commission, it appears that on or about the 22nd day of April, 

1952, Mr. L. C. Tremblay,the Company's General Supervisor 

of Salesmen in the Montreal Territory, who acted under in- 
structions given him by Mr. Goudreau, attempted, on behalf of 

The Procter & Gamble Company of Canada, Limited, to require 

or induce The Dealers! Supply Company Limited to resell Procter 

& Gamble soap and soap products at prices not less than the resale 
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prices specified for such products respectively in the current 
"suggested jobber warehouse price list''’. On this occasion the 
threat was made by Mr, Tremblay to Mr. R. N. Mitchell, Manager 
of The Dealers' Supply Company Limited, that supplies of Procter 
& Gamble products might be withheld, if his company continued to 
resell these soap products to retailers buying otherwise than under 
the 'Pool Car" plan, at prices lower than those specified in the 
said list. 


re On or about the 27th day of May, 1952, having been 
informed that The Dealers' Supply Company Limited were continuing 
to resell Procter & Gamble products to retailers at prices lower 
than those shown on the current ''suggested jobber warehouse price 
jist", Mz. Goudreau ordered delivery of his Company's products 
to Mr. Mitchell's company to be suspended. With the exception of 
one small order for a bulk shortening product, shipments were in 
fact suspended until the 6th day of August, 1952. On that day Mr. 
Mitchel! told Mr. Tremblay by telephone that he now wished to 
co-operate with the Procter & Gamble Company. The Dealers! 
Supply Company was thereupon reinstated as a wholesaler and 
orders sent in by it were again accepted and shipped. 


8. This attempt to enforce the maintenance by a whole- 
saler of the resale prices specified in Procter & Gamble's 
"suggested jobber warehouse price list'' was initiated by and 
carried out under the express instructions of the Montreal 
District Sales Manager of the Company, Mr. R. E. Goudreau. 

The evidence does not disclose that any of the following persons 
mentioned in the Commissioner's statement of evidence, namely: 
T. J. Petit, Procter & Gamble's Montreal Office Manager, Frank 
Mella, a territorial Manager for the Company, P. H. Leouette, who 
was in charge of credit in the Montreal District during the period 
covered by the allegations of misconduct, Pierre Shea, who was 
Lovette's assistant during the said period and has now replaced 
him, H. VanReet, Montreal District Order and Traffic man, and 
D. K. Russell, who was then Chief Clerk in the Montreal office, 
could be said to have knowingly taken any active part in the steps 
recited above. As was stated tc the Commission, they were merely 
cegs in the machinery. 


Each of these men was called upon to do one or more 
things within his assigned functions in the organization, but in so 
doing, each of them was only carrying out, as routine work, orders 
coming from Mr. Goudreau. The evidence would not justify this 
Commission in concluding that any of them was aware that in 
carrying out the orders of his superior he was doing samething which 
formed a part of activities that are forbidden by law. 


With respect to Mr. L. C. Tremblay, the General 
Supervisor of the Procter & Gamble Company's salesmen for the 
territory which includes Granby, where The Dealers!’ Supply 
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Company Limited was doing business during the period concerned, 
the evidence is on a different footing. He was the one who on or 
about April 22nd, 1952, in Granby discussed with Mr. Mitchell the 
advisability of the Dealers! Supply Company abiding by the "suggested 
jobber warehouse price list"’ and who clearly let him understand that 
he could not continue being favoured with the Company's business 
should he persist in reselling at prices below those specified thereon. 
It was also Mr. Tremblay who on or about August 6, 1952, undertook 
to have shipments resumed to The Dealers' Supply Company Limited, 
after the promise to co-operate was given by Mr. Mitchell. It 

must, however, be noted that Mr. Goudreau, the Montreal District 
Sales Manager, was Mr. Tremblay's immediate superior, and that 
the latter, in so far as the acts attributed to him in the allegations 
contained in the Commissioner's general statement of evidence are 
concerned, was only seeking to carry out the instructions of Mr. 
Goudreau. 


The evidence contained one other instance in which the 
management of the Montreal office of the Procter & Gamble Company 
gave a wholesaler to understand that supplies might be withheld if 
sales were made below the suggested jobber warehouse price. 


It is the opinion of the Commission that in the last- 
mentioned case, and in attempting to require or induce The Dealers! 
Supply Company Limited to maintain the suggested jobber warehouse 
prices, Mr. Goudreau was sincerely seeking to protect the system 
of distribution more fully described and explained earlier in this 
report, and known in the Procter & Gamble organization as the 
*Poot Car plan. 


It was strongly urged upon the Commission that a 
principal purpose of the Procter & Gamble Company in establish- 
ing the ''Pool Car" plan had been to enable the average retail grocer 
to obtain Procter & Gamble products at the lowest possible price, 
so that he would be in a position to resell such products in competi- 
tion with large retail organizations able to purchase on a carload 
basis. All the officials of the Company who gave evidence con- 
sistently maintained that the very low margin between the manu- 
facturer's ordinary carload price and the delivered price to the 
small retailer, afforded by this system of distribution, did in fact 
greatly strengthen the small retailer's competitive position 
vis-a-vis the chain store. 


When Mr. Goudreau and Mr. Tremblay learned that 
the Dealers! Supply Company was reselling Procter & Gamble products 
from its warehouse at prices below those specified on the current 
"suggested jobber warehouse price list", they viewed the situation 
with concern, because they thought it would create difficulties in 
the successful operation of the "Pool Car'' plan of selling, in the 
Granby area. If purchases of Procter & Gamble products could be 
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made locally from jobbers! stocks at prices approximately the same 
as those offered under the "Pool Car" plan, some retailers would 
abandon the latter and make purchases on a day-to-day basis from 
the local jobber. In the opinion of the Montreal management of the 
Procter & Gamble Company, this would make it more difficult to 
secure sufficient orders for a 'Pool Car'' shipment in the area 
affected, and would necessitate widening the area from which orders 
were assembled if shipments were to be made with sufficient fre- 
quency to keep retailers well supplied. Such a widening of shipping 
territory would lead to increased costs and thus prejudice the con- 
tinuation of the low margin basis on which ''Pool Car'' orders were 
being accepted. 


The view of Mr. Goudreau and Mr. Tremblay was that 
persistent action on the part of The Dealers! Supply Company Limited 
in offering a more favourable price to some customers than Procter 
& Gamble's suggested jobber warehouse price might require a cur- 
tailment of the 'Pool Car" system of distribution in the Montreal 
District or part of it, and thus operate eventually to the disadvantage 
of independent grocers, who formed a very large part of the total 
number of food retailers in the district. 


es However fair and sincere may have been the motives 
which directed Mr. Goudreau's attitude and action, we do not 
think that they may be invoked as a justification for contravening 
the prohibition enacted by Parliament against the practice of resale 
price maintenance. Personal interest and even the attempt to safe- 
guard a device which may have proven useful to a manufacturer and 
his distributors cannot be accepted as a valid reason for adopting 
improper restrictive practices, even though these practices are 
adopted only in a well-defined and limited section of the manufacturer's 
activities. In other words, even if it were admitted that the purpose 
sought to be achieved is commendable, this fact cannot justify an 
attempt to attain the desired end by methods which have been banned 
by Parliament as contrary to the public interest. Canada's recent 
legislation respecting resale price maintenance was enacted for the 
purpose of assuring the effective preservation of free competition. 
If individuals were permitted to decide both that the prohibition in 
this respect might at times be set aside and also the circumstances 
under which it might be set aside - if, in other words, manufacturers 
were allowed to formulate their own private exceptions to the general 
law in order to advance what each of them might claim to be worthy 
purposes - there would be no certainty in the law, and so many 
exceptions to the basic principles of the legislation might be 
created that its main and essential object would be completely 
defeated. 


ba; The evidence, however, strongly supports the con- 
clusions that the actions of the management of the Montreal office 
of the Procter & Gamble Company in this connection were not taken 
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in furtherance of any general policy of the Company, but were, 
rather, in direct contradiction to the course taken by it with respect 
to naming and seeking the observance of resale prices. This is 
borne out by the following extract from a letter of instructions from 
the Company's head office which, although written after the events 
above described, appears to be in entire conformity with its policy 
over a period of years: 


"Please also understand, as has been stated over and over, 
that we cannot name prices at either the jobber, chain or retail 
level. You may 'svggest' but you can go no further than that and 
you cannot deprive any account of the right to handle our mer- 
chandise should he decide not to sell at the suggested prices." 


Mr. Goudreau, as Sales Manager for the Montreal 
District for the Procter & Gamble Company, had full authority 
to take on wholesalers for the Company's products and also to cease 
to deal with them. He was in charge of the staff and responsible for 
discipline. Within the Company's general policy he was its res- 
ponsible officer in the district. However, the making of threats to 
cut off supplies and the cutting off of supplies to enforce compliance 
with its suggested jobber warehouse price were quite contrary to 
the Company's policy and practice over many years. From the 
evidence we are of the opinion that the two instances in which a 
threat was used and the one case in which delivery of supplies was 
stopped all occurred without the knowledge or consent of the head 
office officials of the Company. These actions appear to have been 
taken entirely on the initiative of Mr. Goudreau. 


The actions complained of in this case were, ina 
sense, isolated instances. Further, the general management of 
the Procter & Gamble Company, once it became aware of the 
situation, took immediate steps aimed at preventing the develop- 
ment of similar situations. Nevertheless, it is clearly desirable 
that employers should make, in advance, every effort to guard 
against even a first occurrence of this kind. An employing company 
must be held responsible for acts and things done by its officials and 
agents in the course of their employment and within the scope of 
their authority. The general management of a company cannot 
assume that the company will escape liability for illegal restrictive 
practices instituted on its behalf by subordinate officials or agents, 
merely because those practices were introduced or carried into 
effect without the actual knowledge or approval of the chief officers 
of the company. 


Bearing in mind what is stated in the preceding 
paragraph and also the particular circumstances of this case, 
companies which issue lists of "suggested''prices might find it 
advantageous to inform both their employees and their customers 
that no compulsion or requirement is intended in the issuance 
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of such price lists, and that, under the law, no limitation may be 
placed on the freedom of a purchaser to resell the article ata 
lower price. If the import of the new legislation in relation to the 
circulation of lists of "suggested" prices were clearly explained, 


there would appear to be less likelihood of situations arising of the 
nature of those disclosed in this report. 
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